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An examination of the juvenile justice system and its historic |dpugent is
necessary to appreciate the need to argue for expansion of constituignal to
Juvenile’s charged with crime. The history of the juvenile systeKansas, and across
the nation, illustrates that we have come full circle wikh juvenile system being almost
essentially no different than the adult criminal system.

In the 1800’s, prior to Kansas even being created, juveniles ang atlahged
with crimes had the same rights, and were subject to the pamehments. Like an
adult, a child who had reached the common age of criminal respogsjagityoung as
seven in some states), could be arrested, indicted, triedif &odnd guilty, imprisoned
with adults. Mack,The Juvenile Court, 23 Harv. L. Rev. 104, 106 (1909). As criminal
law evolved, and attorneys began questioning the constitutionality ofadalts were
treated, similar questions arose about how children were treAted. direct result more
attention was focused on the distinct problems of juvenile cramé,cognizance of the
need to address juvenile crimes differently than adult crimesowaght.

Professionals began to question the propriety of why children as youwrighas
could be given prison sentences, and be sent to jail with adult csmilah increasing
industrialization thousands of people flooded into the cities causregcrowding, an
increase in crime and the creation of larger jails and prisdhs in turn created special

problems in the arena of dealing with children in jail. Debate rhegamd one



commentator during the period made the following comment about tiidepr of
treating children like adults:

If acquitted, they [children] were returned destitute, to the daemats of

vice from which they had been taken, more emboldened to the conmissio

of crime, by their escape from present punishment. If convitteg, were

cast into a common prison with older culprits to mingle in cosateon and

intercourse with them, acquire their habits, and by their ingru¢o be

made acquainted with the most artful methods of perpetrating.crime
New York Society for the Reformation of Juvenile Delinquents, 1826 ArfRReport 4
(1827), cited in 1 Children and Youth in America 671 (Robert H. Breneded970). It
would not be long before reformers would make moves to change hodrechil
committing crimes were handled. In 1825 New York establisheéweYork House of
Refuge in which children convicted of crimes were separatech ftheir adult
counterparts. Following New York’s lead, Massachusetts in 1847 d@estate reform
school aimed at teaching trades to wayward youths. Later, blass#ts created a
special government representative to investigate wamcharges against juveniles,
attend trials, and act to protect children’s interests wheg&sible. This was followed
in 1872 by the legislative creation of a system of separat@ssssiockets, and court
records for juveniles. The goal was to treat children diffeyethhn adults, since they
were obviously less culpable than their adult counterparts.

In 1899, the state of lllinois followed New York and extended the corufeg
entirely separate system for the treatment of juveniles byiegatee Illinois Juvenile

Court Act. This act created a statewide court authorizedssanae jurisdiction over

juveniles on the basis of “pre-delinquent” statuses, such as rgi@aad poverty, as well



as on the basis of criminal acts. To accomplish this goanjlevcourts were given the
power to commit children who were without “proper parental cavayidering about the
streets, committing mischief, and growing up unsupervised. hiediirst time, instead of
seeking punishment the courts sought to actually address the beloaprevent future
delinquent behavior. The evolving system sought to use principlegditah and social
science to actuallyeform the child, and give the child a chance that the child did not
otherwise have.

The evolutionary process of legislatures seeking to appropriatelgssdvenile
crime began. Each state would borrow from others. This ledatious statutory
schemes being created to address juvenile crime. By 1925rstnilanals to that of
lllinois were created across the country, and in a relativelyt pleolod of time society’s
view of how to deal with delinquent children changed dramaticélbyurts were no
longer to seek a finding of guilt or innocence. Instead, the propeiry concerning a
juvenile involved in criminal activity became a question of howliminate the cause of
the behavior. States moved away from punishment, and moved toerdeed to
rehabilitate the child, and find real solutions.

One commentator wrote in 1909 the following about how the court and
judges should view the accused delinquents brought before it:

The child who must be brought into court should, of course, be made to

know that he is face to face with the power of the state, bsthtndd at the

same time, and more emphatically, be made to feel that he mbject of

its care and solicitude. The ordinary trappings of the courtrooroudref

place in such hearings. The judge on a bench, looking down upon the boy

standing at the bar, can never evoke a proper sympathetic Spated at a
desk, with the child at his side, where he can on occasion putrhis ar
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around his shoulder and draw the lad to him, the judge, while losing none
of his judicial dignity, will gain immensely in the effectivesed his work.

This gave birth to the concept that the State should, as much #seyosst as a good
parent would act. Because Judges were encouraged to evokwaher sympathetic
spirit’ the informal, flexible process replaced the rigidity toé adult criminal court.
Criminal procedures were viewed as obstacles and so were dogewetlvaentirely.
Punishment quickly became foreign to juvenile court philosophy, thasesimply no
longer a need for procedural protections designed to shield an “innocentiaet’ from
the state because the purpose of the process was to give thé'pcbpdr parental
oversight,” which was usually exactly what the child lacked irfitlse place. The reality
was the child was not to be considered guilty or innocent of anytAihg.legal question
was whether the child should be defined as delinquent. An example ofathive
illustrated in the early Kansas caseBobwn v. Hall, 129 Kan. 859 (1930).

Brown v. Hall clearly articulated the goals of the juvenile system, ag then
existed, and outlined the need to address juvenile crime throughesptbat was in no
way remotely close to its adult, criminal system counter-paithd case the attorney had
argued that the child deserved the same constitutional rights asaffmskd adults in
criminal proceedings. The basis for the attorney’s argumenthiryoung child, then
fifteen (15) years of age, was that his client was being duiojeccriminal proceeding. In
the case the Kansas Supreme Court pointed out that the childsivas intoxicating
liquor, that she was out late at night and that she was knowasghciating herself with

thieves, vicious and immoral people, and that she was growing tine istreets. It was



noted that the child was patronizing pool rooms and places whereiggmbélices were
operated. Even though the child’s attorney pointed out the proceediag‘quasi
criminal” and that the child’s liberty could be affected, or astdhat her liberty was at
stake, the Court succinctly pointed out that, “The complaint did hatrge the
commission of any crime.” Instead the Court explaipaens patriae.

The Court made the very conspicuous observation that at the titmegithe
child did was actually unlawful, including the use of intoxicatimgidir. The Court went
to point out that using liquor may have moral implications, but itindsed not a crime
at the time. This allowed the court to point out the beauty oltrenjle system as it then
existed. The juvenile system was there to “address the behawibe child and do what
the parents were not doing. The court articulated the following:

A proceeding against a delinquent and neglected child is not anafione.

It is an inquiry to ascertain whether the child shall be plagsier the

direct and immediate control of the state for the good of the cimild,

securing for it proper nurture, training and education, not for the pugbose

punishing it for any acts that it ought not to have committSchte v.

Dunn, 75 Kan. 799, 90 P. 23&ate v. Dubray, 121 Kan. 886, 250 P. 316.)

The judgment of the district court is not a punishment for crimenutied,;

it is a finding of fact on which action for the good of the child iseola (n

re Turner, 94 Kan. 115, 116, 145 P. 871.). Emphasis added.

It is fair to say that the articulation of the court likelyflded counsel in the case. The
reality was the finding of delinquency that would come from the Caas merely a
means to accomplish reformation, and that no lifelong/life aljelabel would come
from it. In fact, the court pointed out, that this was the essaifcte juvenile

delinquency system. The ternpafens patriae€” wasn’t even articulated in the case,

however, that is what the Court was outlining.
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A review of the statutes that would come later illustratest the legislature
codified what the Court was outlining:

This act shall be liberally construed, to the end that its purposgsbe

carried out, to wit, that the care, custody and discipline ofila shall

approximate, as nearly as may be, proper parental care; andcased
where the same can be properly done, that a child may be placed in an

approved family home, by legal adoption or otherwise. And in no ¢eadle s

any proceedings, order or judgment of the juvenile court, in casamg

within the purview of this act, be deemed or held to import aicalnact

on the part of any child but all proceedings, orders and judgmentsshall

deemed to have been taken and done in the exercise of the Ipposrea

of the state. G.S. 1949, 38-415. (Emphasis added).

The reality was that children who committed crimes were etkas “delinquents” who
needed proper parental care, control, and discipline. The juventleeisystem as it
existed was not labeled as a criminal, but merely as an@ent” in need of
“reformation.” The reforming part, the part that requiredréstraining of the child, was
done for the child’s own good, and not for the purpose of necessarily “mgiighe
child.

On a national level there were other challenges to whabtésovere attempting
to do, conduct more informal hearings suited to ascertain thedadhat the child could
actually be rehabilitated. I8ommonwealth v. Fisher, 213 Pa. 48 (1905), for example, a
juvenile committed to the Philadelphia House of Refuge followingrdarmal”’ juvenile
hearing claimed that he was denied due process of law as el aght to trial by jury.
In answer to his challenge, the Supreme Court of Pennsylvanitulligletkplained that:

[T]he natural parent needs no process to temporarily deprive ldothis

liberty by confining it in his own home, to save it and to shieldoinfthe

consequences of persistence in a career of waywardness, norstatéhe
when compelled, as parens patriae, to take the place oéiter for the
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same purpose, required to adopt any process as a means of ptakargld

upon the child to lead it into one of its courts. When the child getet

and the court, with the power to save it, determines on itatgaly and not

its punishment, it is immaterial how it got there. The awipl/ provides

how children who ought to be saved may reach the court to be saved.
Id. at 53. Three years later in Eparte Sharp, 15 Idaho 120 (1908)he father of a
fourteen-year-old girl applied for a writ of habeas corpus to sebis daughter's
discharge from the Idaho Industrial Training School, where stiebban committed for
delinquency. He charged that the Idaho Juvenile Court Act violatedaseonstitutional
guarantees applicable to criminal procedure. The court, howewed; rul

[this] statute is clearly not a criminal or penal statutetsnnature. Its

purpose is rather to prevent minors under the age of sixteen from

prosecution and conviction on charges of misdemeanors, and nespatt

to relieve them from the odium of criminal prosecutions and punistsme

Its object is to confer a benefit both upon the child and the community in

the way of surrounding the child with better and more elevating miese

and of educating and training him in the direction of good citizenshigp,

thereby saving him to society and adding a good and useful citizen to the

community.
Thus, in decisions such &$all, Sharp and Fisher the theoretical framework for the
juvenile court system was laid, and constitutional challenges seemingly put to rest.
Due process was brushed aside. The approach was to utilize ang saidibmmon law
doctrine ofparens patriae to dismiss all notions that children deserved constitutional
protections. Based on the practices of English chancery daunitsh protected juvenile
property rights) the state should act as a protective guardiantangene if parents were

unable (or unwilling) to care for the child. Juvenile court vedeled as civil, rather than

criminal, so that the rules of criminal procedure were deemtaely inappropriate. The



framework was idealic and it appeared that the state wag @dliit could to be a good
parent.

THE CONTROVERSY WOULD BE REVIVED

After the 1930’s the juvenile justice system did not receivgreat deal of
attention, likely because of world turmoil, and many social chaagesrring across the
country. It wasn’'t until the 50’s when juvenile delinquency was agsiewed.

The earlier ideals of juvenile court reformers were ndtyeaexamined. Instead,
Attorneys began to point out that the rehabilitative institutionsbkstted to treat
juveniles were not very different from adult prisons. The coeven noted that despite
the rhetoric ofparens patriae, and the distinctions made between civil and criminal
proceedings, juveniles were being deprived of their liberty wéry little attention to
their rights as United States citizens. At this point thedpkim began to swing back to
the old ways of how things used to be done, instead of a real debategemsuiow to
reform the way the system was reforming the delinquent, screoldrattorneys became
overly critical and sought change. The change sought was to eijetsdto the child.

A CHANGE IN FOCUS

And so in 1952 a California court committed violence againstdheseideals of
the early juvenile court reformers by finding that while juverutaurts held that the
adjudication of a minor was not a conviction of crime, such a findiag sull “a legal
fiction, presenting a challenge to credulity and doing violenceetson.” In Re
Contreras, 109 Cal.App.2d 787, 241 P.2d 631 (1952). Elaborating on this theme, the

court explained that when a child is labeled as a law breagpecially in cases of
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felonies that the allegation of such a nature is a “blight uporthheacter of and is a
serious impediment to the future. . .” of any child. The Califogourt went on to
articulate that the minor is sometimes taken from his fardiyprived of his liberty and
confined in a state institution and concluded that the true design dfivkeile Court Act
may be to be parental in nature, but the reality is it does actutly the minor his
constitutional rights. The debate changed from “how to get youth ongthtetnack” to
“do kids deserve constitutional rights?” and “do children deserveah® protections as
adults?” There was no longer an attempt to differentiatexdtudt criminal system from
the juvenile system, but then began a move to assert righteefachild where it was
inappropriate. Unfortunately, the Courts lent an ear to this anguarel what resulted
was the beginning of expansion of rights to children, which was laydalti¢he result
would eventually send the system back to exactly where it began.

In another decision in a case out of Washington D.CShioutakon v. District of
Columbia, 114 A.2d 896 (1955), the Municipal Court of Appeals of the District of
Columbia followed the spirit of the law articulated in casks kisher and Sharp and
concluded that a juvenile was guaranteed a right to counsel imguliicy proceeding.
The D.C. court seemingly took the position that to hold thav@njle had no such right
to an attorney solely because it is to promote the welfare ofhihe is a farce. What
basically happened was the court extended due process to claldderequired that the
child have a ‘right to be heard’ because the child’s personal liedy stake, and this

necessitated the effective assistance of counsel.



What then would occur is further reform of the Juvenile Codes attresountry.
As the Courts began extending rights to the child, the relatyisld¢éures reacted by
making the juvenile courts more and more penal in nature. Tensiond& very
gradually alter how legislatures would approach the handling ohijeverime. This is
only speculation, but it appears that legislatures would evolvedpproach, after all, if
the Courts were going to extend rights to the child that weretherwise necessary,
then why shouldn’t a more penal approach be taken?

Some courts would continue to emphasize the juvenile’s need forprotettion
over his or her constitutional rights, but this set the tone featicrg the environment
where the child would be subject to the worst of both worlds. Up imdilpoint there
were no U.S. Supreme Court decisions on the issue. Then in 196éptieen8s entered
the debate and considered the cas&ent v. United Sates, 383 U.S. 541 (1966) In
Kent, procedures by which juvenile courts in the District of Columbaaved jurisdiction
in favor of criminal prosecution were examined. The Supreme Coldrthes procedures
to be defective because they failed to provide for a hearingewther juvenile was
represented by counsel, access by the juvenile to social getesti reports, or a
statement of reasons by the juvenile court judge. Essentladise was a failure to allow
the child to confront his accusers. While the court’s decision incdss was based on
statutory construction and, therefore, was somewhat narrow in scopstjtutional
implications were clearly enunciated. Justice Fortas, writor the majority inKent,

stated:
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While there can be no doubt of the original laudable purpose of juvenile

courts, studies and critiques in recent years raise seriousomsesas to

whether actual performance measures well enough against thaoretic

purpose to make tolerable the immunity of the process from tloh Ha

constitutional guaranties applicable to adults. There is much eedbat

some juvenile courts, including that of the District of Columieak the

personnel, facilities, and techniques to perform adequately as

representatives of the state in a parens patriae capadagsatvith respect

to children charged with law violation. There is evidence, ih that there

may be grounds for concern that the child receives the worst of both

worlds. That he gets neither the protections accorded to adulthaor

solicitous care and regenerative treatment postulated for childre
In other words the Supreme Court accused the juvenile systerayafigllip service to
parens patriae and articulated, essentially, that the state as a good paresttpossible.

Later, the concerns of theent Court were addressed in the case ofdrGault,
387 U.S. 1 (1966) In Gault a fifteen-year-old child had been adjudicated delinquent
under the Arizona Juvenile Code for making lewd phone calls. Fordason, he was
committed to the state industrial school. His parents applied ¥aitaf habeas corpus
for their son’s release, arguing that he had been unconstitutionpliyete of his rights
to adequate notice, to counsel, to confront witnesses, to a trarmgdhpthearing, and to
an appeal. When the writ was denied by the Arizona Supreme Couphdld the
adjudication based on thmarens patriae doctrine and the traditional distinction made
between juvenile and criminal proceedings.

The U.S. Supreme Court was not willing to allow the invocatiopaoéns patriae
to justify a wholesale denial of all constitutional rightswits not persuaded by the usual

arguments in favor of procedural informality. The Court wascatitof the concept of

parens patriae and shockingly articulated that its meaning was “murky,” and ‘it&
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historic credentials are of dubious relevance.” Basically,itikisted further the ideals of
the early reformers.

The Court noted that although “the highest motives and most emigghimpulses
led to a peculiar system for juveniles,” that the “the ctutgtnal and theoretical basis
for this peculiar system” was “to say the least—debatable.h Bveugh theGault case
basically attacked the idea pérens patriae it still did not go so far as to hold that all
procedural guarantees granted adults were also due juvenilesadingt simply stated
that juvenile delinquency hearings “must measure up to the essait@éle process and
fair treatment.” These essentials were held to includeigie to notice of the charges,
adequate time to prepare a defense, counsel (appointed or privatainped),
confrontation and cross-examination of witnesses, and the privilegmsagself-
incrimination. The constitutional basis for these rights, howewass left somewhat
unclear, as the majority opinion cited different theories in iiffe parts of its decision.
Even though th&ault Court performed a thorough review of juvenile court history and
expressed the need for constitutional protection for juvenilegftithe constitutional
standards required of juvenile courts up in the air.

In 1970 in the case oh re Winship, 397 U.S 398 (1970), the U.S. Supreme Court
was asked to state the appropriate standard of proof required irralgugroceeding
where a juvenile is charged with an act that would constitataree if committed by an
adult. In Winship a twelve-year-old boy stood charged with stealing $112 from a
woman’s pocketbook. If he were an adult, he would have been chartpeldreny and

a finding of guilt beyond a reasonable doubt would have been required éanhistion.
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The New York Family Court Act, however, only required proof based on a
preponderance of the evidence for an adjudication of delinquency. Relyirigison
standard, the juvenile was found to be delinquent, and was placedtateatraining
school for eighteen months, with the possibility of his commitmeinigbextended to six
years in total.

On appeal, the New York Court of Appeals affirmed, basing itssd& on the
familiar distinction between juvenile proceedings and criminaltens, one would
assume this was a sound basis for the court’s ruling becausditiggielecy hearing was
a civil matter and that adult criminal court standards wdreretore, irrelevant. The
Supreme Court disagreed. Strengthening the position takéauih, the Court stated that
“civil labels and good intentions do not obviate the need for crintlu@ process
safeguards in juvenile courts” and found that proof beyond a reasonable vadmsibt
mandated in all delinquency cases.

Following Gault and Winship, it appeared that children just might be given the
same rights provided to adults in the context of criminal proceedingl971 the U.S.
Supreme Court heafdcKelver v. Pennsylvania, 403 U.S. 528 (1971) and was asked to
determine whether a juvenile accused of an act that would e i€ committed by an
adult had a right to trial by jury. The argument was couched undeughprocess clause
of the fourteenth amendment. The Court answered the question in Hiveegnd many
saw this as a setback, and seemingly failed to recognizgetieral agreement of all the
justices that the juvenile systems across the country had evalild wrong direction,

the way it originally began. The majority of the court basicaltycalated that the
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juvenile court systems had almost come full swing; that a reystas developing into
something exactly like the adult criminal system. The court exgdathat if the juvenile
systems were to ever come full swing then it would have hmce but to extend
additional constitutional rights to children, including the right tal toy jury. The Court
further stated that the insertion of juries into juvenile procemsdimould only serve to
disrupt what it termed “the prospect of an intimate, informadtgutive proceeding.”
Overall, theMcKeiver holding represented a philosophical retreat because the Court
concluded that to move forward would only make it (coming fullle)rbiappen more
quickly. Once again, it was pointed out that juvenile court pdinge were not criminal
in nature, and that to equate a juvenile delinquency hearing tonaalitrial ignored
“every aspect of fairness, of concern, of sympathy, and of patatteation that the
juvenile court contemplates.”

Since McKeiver the Supreme Court has not had an opportunity to address the
guestion of whether some states have come full circle or nosdm¢ state supreme
courts have concluded that their state’s juvenile justice systamescome full circle.

The most striking example is Alaska. It made the deteatwn that it had come

full circle in RLR v. State Alaska487 P.2d 2 (1971). In the case the Alaska Court

focused on the liberty interest of the child, and outlined thatimportant that we do not
get caught up in the realm of discussion of the terms used iovbeile code to say that
things we are doing, aren’t what they are, when they (the thiegarer doing) are no

different than what is done in the adult system:
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An adjudication of delinquency could result in RLR's [the child’'s]
incarceration.Gault holds that regardless of benevolent-sounding labels,
incarceration, when applied to children, is a taking of liberty under
Fourteenth Amendment. Our society uses incarceration for richtabd
purposes with adult criminals as well as juvenile delinquerdgs,none
suggest that our benevolent purposes justify deprivation of rightcaippl

to adult prosecutions.

In other words, it was a farce to say that the juvenile systas different just because we
call it different. As a direct result the Alaska Court didead additional rights to the
child, including trial by jury.

JUVENILE COURTSIN KANSASAFTER MCKEIVER

In Kansas and across the country moves would be made to fretbem the
Juvenile Justice System. AfteicKelver, Kansas would soon make moves that created a
system that was more penal in nature, and would also make thaveguld essentially
destroy the entire notion parens patriae.

As changes were made to the juvenile system the legigasotgght to separate
the abused and neglected children, from those who were comnattimgs, In the early
1980’s the two systems were split, and for the first time insda the delinquent was
afforded the right to an attorney, and not giveguardian ad litem. Reynolds, Changes
Made by the New Juvenile Codes, 51 J.B.A.K 181 (Fall 1982). The lettlogations of
the delinquent’s attorney changed drastically, and the beginnimg @fréation of a fully
adversarial system in juvenile court was kicked into high.dearas in 1984 (just after
the split of the two systems) that the Kansas Supreme Court heaedrindlay, 235
Kan. 462, 681 P.2d 20 (1984). Aftemdlay the juvenile code would be revised again in

1996 (removing the parens patriae doctrine), and about that samethemKansas
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Supreme Court would rule that juvenile convictions (a new concegtecrdy changes
made to the code in the early 1980’s and post 1996, a concept thairvadisritensive
purposes nonexistent) could be used against them as adGtetdrv. LaMunyon, 259
Kan. 54, 911 P.2d 44 (1996), and was further solidifie@tate v. Hitt, 273 Kan. 224, 42
P.3d 732 (2002). No real discussion/debate was made in the courts nmggtrei
evolution that was occurring in the Juvenile Courts. It just haggheand the reality was
that Kansas was doing exactly what MeKever court warned about, coming full circle.

Today, the approach is drastically different frpanens patriae. Today the Courts
view the delinquent child as one who needs to be punished, and puthttineuggors of
a system that first determines “guilt or innocence” of a criamel in the event “guilt” is
established labels the child as a “juvenile offender” (a ioafjy creating a criminal
record that the child will have to carry, in some instancesthirest of his/her natural
life. In Kansas we no longer seek a “finding of delinquency” buudt!g

The only true difference between the adult and juvenile systentsei®uhe “little
criminals” are housed. The system we have today in Kansas lookslifierent than
how it used to look. The judge no longer sits “next to the childh wie “proper
sympathetic” spirit where he/she can, on occasion “put his arm arosistidulder” and
truly mentor him. Instead the Judge now sits in true judgment ofhifeg eand has no
obligation under any circumstances to do anything paternal in nature.

The reality is that the entire conceptpafens patriae was removed entirely from
the Kansas Statutes, when the law in Kansas was reformi®®én The reality is that the

ideals of the early reformers have been #ébsiost entirely.

16



One approach could have been a further retreat with a curbing afrikgtutional
rights given children, essentially a going back to a more aistic system where
juvenile convictions are not used like a true criminal corongtbut the Kansas Supreme
Court could not redraft the Juvenile Offender code. Instead the @GolntRe L.M., 186
P.3d 164 (Kan. 2008), essentially acknowledged that we had indeed comekeland
that it would only be appropriate under these circumstances toeiiynd constitutional
rights to children charged with crime. It will be interestiogsee if other jurisdictions
across the country, where jury trials have not been given to jusemlk come to the

same conclusion.
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